Title IX Training for Title IX
Team Members

July 2024

Agenda (1 0f 2)

What s Title IX?

TN person n tre United Staes.

US_Department of
Education regulations
Private lawsuits and

related court decisions

What is included in education program or
activity?
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‘What about misconduct that happens abroad?
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Does the new regulation require training?
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‘When should initial training oceur?

Forteam members,prelerably before August 1, 2024,

oy bfrswonkrg o ny st Tie
ater post-August 1, 2

Foral employees, as soon as pracical after August 1.

2024, and certainly before widespread interaction with

students

Fornew employees thereaftr, ‘prompily upon hifng”

Sex Discrimination and
Scx-Based Harassment

Module

‘What misconduct does the Title IX regulation
address?

Sex discrimination

mple

Afaculty member o a pblic university opposes same sex
Ry membor purposally sesigns a arsh
causo o thefaculty mormber

mple

Aty mamber bl sy apposes some e
Ry member sasigns
However, o facuty
areharados o taigh students who urn i smiary-defcent
workprocuct.

Question for Discussion
Is Rick engaged in sex discrimination against James?

‘Whatif Rick were the president of an officially
racognized student group and Rick rofused to et James

s ol e S

around gay m

Practical Point

sex discrimination under Title X, adv
A —
exclusion from, limitation, or denial of partiipation in

the benefits of an institution's education programs or
activities, which is defined broadly to include al the
“operations” of an insttution.

Agenda (2 of 2)

The Title IX Regulation and
Its Implementation

Moduie 1

‘Where are the Title IX regulations?

34 CFR. (Code of Federal Reguiaions”) Part 106
‘Gontains dozens of diflerent Tie X reguiations, incuding

‘August 2020 “regulation” amended multple elements of
Part 106 and added new ones

How does the Department enforce Title IX
regulations?
iy compiit.ntted
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Example (Poll o Follow)

nbrty ands cologe oty e iy s
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What institutions does the new Title IX
regulation apply to
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Practical Point

For schaols that operate on a traditional academic.
calondar, annual Title IX training should be part of the
backto schoo training package in August o
‘September (depending on the semester's start date) and
Should be offered in a virtual or small aroup form
theroafter as now employeos are added throughout the
academic year.

Questions

?

What docs the Title IX regltion include n
the concept of “sex?

Assigned sox atbirth Prognancy and
“Bological sox pregnancy-
Soxstreo condilons

‘Sexwal arentation
Gender dentiy

Sex characteristics

‘What s sex discrimination?
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Fxample
A straight, malo studen, Rick,is uncomfortable being
frionds with gay men. When a g

invites Rick o join conversat

with James and othars, Rick potly declines. Rick
does not directany unwelcome conduct towards James.

Is different treatment or sex-separation ever
permitted?

it rsuts i 0 morethan d i ham . 2 ot
matera)
Ol thanis sty permitad by e siatts o
reuisions, he:
S e i e b
f—————

1 there specific guidance on competitive sports
teams?

“The Department of Education

Likely no earer than 2025

What s the “new” Title IX regulation?

Effective August 1, 2024, a series of revisions to Part 106
that address saveral issues, including:

‘When does the new regulation take effect?

August1, 2024
Those portions of e regulation that govern respons to

oo by THo 0

o dscriminaton snd sex based harsmart

harassment apply only to incients that alegedly
just 1, 2024

e contons

What portions of the new regulation have
garnered the most attention?

[ — I
‘gender identity and sexual Z
orientation '
Robback of some e Lo

process’ requiremens from
August 2020 reguiations

Example

On August 24, 2024, student repots tht they e sexually
assauled by & pern s residence hllon the university's campus
A hat th assaul occurred on May 2, 2024,

e August 2020 rgulatons gover th nstution's rosponse to
his rept, inchuding ks investigatin and determinaton,

Practical Point

Institutions must keap an archive copy of ther pol
and procedures created in 2020 and apply relevant
provisions of those policies and procedures to

ransition” casos that are reported aftar August 1, 2
but whera the alleged ncident of misconduct oce:
before August 1, 2024,

Does the Title IX N;‘.ulauon apply to religious
educational institution
Yes, f hey receive federal
funds
S oeitercort
-execuling eligious
e et cpaas o a
particulatzed basis

‘What does the religious exemption

T rdos ot gy anaccaonsston i
ontoled by a rligous organizaton o the exant applcation of

place at the time the misconduc allegedy ocourred

Fxample

On August 24, 2024, sudnt s sexusly assauled by apeer i
rosidence hall o theuniversty's campus. Theincidant i repoted
o th Tl X Coordinator the following

T retons e et spre i o

Could the courts block the regulation before
August 20242

P
s
p-wihp-wmw"kinhlzkalwlﬁﬂ A
oA | ]|

lartanstonaf o s porion
ouiaion coukibe domyed o ocke

‘What s the programmatic scope of the new
regulation?

Alsex discriminaton and
sex-based harassment

instituton's education B ol
program or actity in the
United States

Example (Poll to Follow)

A saminary ounded by  conservtive church roquies i students

and amployeesto gree to an xplc taament ffaith. Thechair
of th seminay' boar s th natonsl hesd of thechurch,and i
ourd members st e ot menbers f e e
Stadrswh i the sy s v g0
o sarv as rfgious minisors. Thesaminary’ sstomn of fakh
e R e e e
and women—ss defined by thir anatomy ot bith.

A there other initations on the reach of the
Title IX regulatior
Regulation
Do ot sl oo oxtont

T
organizatn.”

34CER.§ 106,12 emphasis addod)

Example

Apuiblic uniersity operstes a student newspaper. A journalist for
e s i o ofigh plnin bt ment clege
ag0 males re moro nthar

ening 2 T
e e o e Tarne e
hrough he comments i the i

Example
ity o str et st e vty
oy ar mara, A

o i T At e
e on gender dentty, sexcharacteisis,and ex stereotypes.

What s programmatic discrimination?

Where discrimination occurs in a systematic way dus to
an intiutonal policy or pract

Programmatc discrimination adversely afects prsons
22 o ot oy catogy Fthr e by inivcaiced
decision

rogrammatc discrimination is usually nof airbuted to
an individual perperator (.e."respondent)

Example

D T i e
“uccossiulbusinoss xocuive. Only fomlestucents ar allowsd
o partcpate. Th program skaiicanty mproves the odds of a
pericipant receiving aob o graduaton. naddiln o the mertor
rri, e prgrn e ol s e

el 03 national sumei, small scholrehp, and 3
i i s prb o o szt s

15 this program permissible, despite excluding males, if
the intent is to addross systomatic underropresentation
of women in the business industry?

‘What about separation based on gender
identity?
‘Apliy o pracice that provent a prson fom
paricpating conisentwith the parson's gancer dentty

S oiner Constutonalrghs
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Example

Afaculty mamber i the English daparimenttesches & course on
modern fcln. As part o the ourse, students re requred 10 read
 highly accisimed novltht ontains descriptions of graphic sox
cones and th use of affansive soxual excletives. Studonts aro
a1 required o wrkts anessay aboutthe noveland the
enemaron afssalitan s altry . Sevrd

tudonts compiain thtth contont of thenove s hghly ofensive
e s Gesid' e ekt

Practical Point

Bocause the Title X rogulation does not apply in any.
Wway that would violate Constitutional rights, some
Title X complaints must be dismissed andior refected
atthe outset, without subjecting the
burdensome process, where t s clea

ed is constitutionally protected activiy.

ample
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Fxample
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‘What is individualized discrimination?
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Example

A supervior has intoviewed ano mae candidte and o female

‘What's the difference between sexual conduct
‘and conduct that is on the basis of sex?

“Sexual” means the “On the basis ofsex

discrminatory
the separation is speciically permitied by Ttle X
or the reguiation

What s sex-based harassment?

ot e e on

Example

i sty s ket dan bt b

" dongra v s sl 30 awamanin o
ofothers,and makes inessant, mocking comments o Jean abo
cooking, leaning, and sing baios

Example

Franki,atransgonder mle i repeatedly pushed, shoved, and
Sublect o physical agrossion by a group of othor students who

e it same rosidence hal. The aggressors engage i ther
conduct bacause ofthei animus towards rankie's ransgender

sexval nature. targeted at
because of heirsex

Fxample

Joan repeatodiyleors atCavi's gentls, makes crass sexval jkes
1o Cabin,and ropositons Calvin o ngege n sexust sciviy
Catvin i not receptive o any o this and has reposted oidJoan to




mple

codarts sdission o e uershfs el schot
tdont sgroe 1o perform sexualfavorsthestucent would
Otherwis notwant ta perto.

What is hostile environment harassment?

Unuotame. soxsasodcoruct b

program oraciy (e, creates a ostle
enwonmen).

Question for Discussion

‘What factors in this scenario weigh in favor of  finding
of hostile nvironment harassm

actical P

Every stat s v soveming the mandator reering
Depending on state lay

andlor thei parents want to do.

Whatis fondling?

Touching of

What factors do we co
hostile environment?

nsider in determining a

atner
st ety

ocaton o the canduct
ana conaxt

her
Duraton it
Pares' agos nstion

ample
ettt ety s s

Question for Discussion

What factors inthis scenario weigh against a finding of
a hostile environment harassment?

What is sexual assault?

Anoffense cassifed as a

Invesigation.

‘What is domestic violence?

Fetony o misdemsana crnas coeniad by  prsn whc
13 curenofmer spouse o s e cfth v unc i
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el i Sstad 03 S5 o
I, orvas o v oo v a2 s e

o
s act sty o s vk o ' rtcid e ose
e e St el o o e i

‘What s dating violen

na ppose ofseval racaion.wihut hecorvtof

thevictm, including
incapable ofgiving consent because of age or because of
mporary or permanent mental o physical incapaciy

Example (Poll to Follow)

il and Dane meet st party and hookup n Grifs o campus

consat,couao Dana'

What s stalking?

 cours of conduct

Sl substrtil oot

Example

s i ot oot et .

dorance f the
evidonce support hat Cyrus fondied Jamie,

Question f\r Diseussic

s be disciplined for falsely testifying that he
didn'tfondle Jamie?

‘What i, after the Title X hearing, the nstitution

uncovered security camera footage that clearly depicted

Cyrus grabbing Jamio's crotch, and Jami pulling away
in shock?

Is there any retaliation that is allowed?
Some conducttat meets he
echricalcefnton of etalation
may be Constutonally

cted

Frosdom sposch

Freodom of associaton
Fresdom of rmigion

Example

Aigh-profie studen thist at public urversiy i accused of
P e e e
et e empc s ey b i ot o
dolusons from  complinant who was high on drg and had 3

e ines. A th complaant wiovsthe iegalone;
i C e
ceing e cmpianof st T prces
making hardr for “rea victma" o be boleve.

What s bias?
Q Apreicic, predspositon. or
incinsion i fovr of o et .
7N g o person

members mustbe res of

Example of B
Aesitr et stk e n

it o st

Examples of Impermissible Stereotypes
Membersof spots ears and Greek rganizstons sy e for
Women uho wesrUght dresses and o o paresar aokingto
Men are ahuays the aggessorsin  sexul encourter.

oy men are swaysphysicaly weak and “efeminse
Transgaopl arslooking o e attenton o thomsvs.

Whatare some of the Title IX Coordinator’s
responsibiltie:

T et
Tespecte:
m:hwn-r—:’uhmmm e b prors e

Example

manicaly vt A nd sk A 30 wih el o

A dcis i e s’ e sty D,
o Ern
g i, Dalas conmers o s ol

Do Dallas’s actions amount to stalking?

What i, in addition, Dallas repeatedy takes pics of
Akilah in the common room and tries to get information
‘on Akilah's nterests and hobbies from Akilah's riends?

Isit retaliation if a respondent files
counter-complaint?

Only ifthe counter-

‘complainants exercise of
Tide IX rghts

Practical Point
[T ———
omplaint s
Doing 50 can create a
race to the Title X Coordinator” scenario and risks
systematic bias against respondents.

ample

2 chaptin taprivate religious nstiution s accused of

s b nvene by e T mmu@.m
w.‘.,‘ o, loadng B s, «..vmng v»...‘,.gv

e e e

Can employees be compelled to serve as
witnesses?

Notnog it dfition o rtaton) ._praciuds et fom
eaiing narloee or s o uporze y a recrt
o, bt o paricpato a5 wi

i sst i, 0 e gt roceedn, o hesing s
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New Tt IX Roiton

Example

Ahearing offer (3 fcuty mamban provioulyhath complainant 5

What are stercotypes?

Aform o bias that operates as a A
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Can the Title IX Coordinator be an investigator?
per se e profiits Tite X

investigator

especl attentve o actual or
perceived conlics of nferest

Can the Title IX Coordinator be a decision-maker?

. e "
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Conins st pucsres Evr oo T X s

Does the Title IX regulation define consent?

o ssitan ocrory it ot s
ofcorsn.wer 1 amis apicats
W et 10 s ased narsmen:

N Tl X Resion

Whatis rape? How should we think about consent?
Penstration, no matter how siight, of the vagina or anus with any Cansent In fact Ability to consent
ody partr
person.or by se.rolated tsoct Tha efnton so nchdes et ot pasonhas copsty >
o
oy
How do we know if a person is incapacitated \
due to aleohol or drugs? Example
. Loss ofabilty to make @ Angel e out 0 8 b with her s 900 p and had ight
s reasoned decison and
communicate
Lossof appreciaton of e
natre and fact o sexual activiy

Lo orspprsiaton of o
wha, when, where, and h

‘What facts may be relevant to determining
incapacity due to alcohol or drugs?

Aoty o sposk coneenty T pariosof
ol vack comrsaton  consumpion

the g o theresdonc.

‘What s statutory rape?

Nonforcible sexval

Aoy to walk or stang
iyt

Sizs of the porson
consuming
Others?

Questions

Retaliation

Module

Example

Question for Discussion
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Example

Aty e v s s e
o colosus ek o ot i .
e s comln

o iy e e o e
Somced it b Al e o ks who s i

May the institution compel the faculty member 1o attend
the hearing and tostity?

Why is it necessary for the institution to have the power
to compel its employees to participate?

Persons respaniti for suppertve messures

‘What are the team members’ general
qualifications?

proprately ained nteir
s and elant pocy
Competont

ren of confics of mtsest
From of i and notreyng
on stereotypes

000
SSSS

Practical Point
1fthe Tite X Coordinator serves as a decision-maker,
the Title IX Coordinator may be unfairly po

EEebp i L

upor
perceptions of the institution’s overall Titl X efforts
(training; reporting; supportive measur that
the Title IX Coordinator is responsible for.

‘Who can serve as an informal resolution facilitator?
Cannot be the investigator i

Cannot be the decsion-
maker in the same case

Questions

?

Reporting

dule 5

age of consen.

What s retaliation?

s, s con r st st an v

Does retaliation require intent?

“[Flor the purpose of nterering

i
R

Reauires a subjective sate of
mind of the respondent

Can peers engage in retaliation?

Attt it
Q00 ncluing peer ol
‘Complaiis ofpeor raalaion may be
appropriato forconsolcaton with an
undoring rport o sox disriminaton
or sax.oased harasament

Isitretalaion to punihsomeone for g
during a Title IX proceeding?

Aninsitton may punish a

personfor making fase

sttements i a Tile X

pressny

rovided there is vidence of
ooy apr o e oo of
the Tite X proceeding set

Questions

The Title IX Coordinator and
Title IX Team

Module 4

Whatis a conflict of interest?

Ve il e 3t

o i o ks sy 50
o

o on o o ot
o oo,
e ot

‘Examples of Conflicts

‘Who can serve as an appeal officer?

a enoulate
aiferont person(s) than the
person whose decsion s
apposled

Not cacison ma
Notdotorminer of dsmissal
Notcecider o supporte

Y]

Who ads

isters supportive measures?

i IX Coordinator must
A “coordinate” supportve

sonsityor dolormiiry
supporve maasures (or
ypos of tnem) can be

‘What's the difference between a report and
acomplaint?

report s information about potental sex
discrimination o sex-based harassment
Acomplaint s an oralor writen request o
investigat and detormine aleged sex
discrimination o sex-based harassment

Who can make a report?

Anyone.




Which employees must report to the Title IX
Coordinator?

Allnon-confidental employees at K-12 insifuons
I higher education, all non-confdenial
Enployosswih aurrty o st oo measurs.

What triggers the reporting obligation?
formaton abou conduct
vt

—— T

S s \
By 88

T s sy s
o

e sarins

Ouemmﬁi or Discussion

Does John the custodian have an obligation to either
roport or provide Renea information about the Tite (X
Coordinator and how to make a complaint?.

How confident are you that John will bo ablo to have an
adequate convrsation with Renea about the Title X
Coordinator and how to make a complaint?.

How shouldstudent employeesbetreated for
reporting purpos

it Ty s s
e

52 @

What aboutpon-confdential employees who
‘mandatory reporters?

Theymust
akoaoport o Tho X
Cooimmn &
i IXCoardnato snd fcmaton
Ao howto ke & conpiart
s o rois et
oo

oy
cm\dhﬂw-‘ dﬁu\mmmn ot

Fxample

John works 58  custoian i aresicence hll.One day whie John
is sweopin hete n Ry, he seos studnt Marco run by
s chosedysodr s, e s by o,
Renea ooks st John a5 sh exclaims "hatdude ustgrabbed my

Example

Zoa . tuden ampioyes who worksinhe academic dvising
olfn. Zoes o dtes e s s n s
1063 dogreoand how o select sequenc of ciasses o eroll
in. Duing an advising wmmmmm thestcont remarks
1700 tht hey wer senunly st

‘Which employees can maintain confidentiality?

employe whose communicatons ars prleged or
Jrsbcocepioird
e S —

o ey o
E‘i“f Bt
= R

Whatif the report does not implicate Title IX?
it IX Coordinaor i no requred o offer supportive
measures and other steps
I he Tile IX Coordinator reasonabiy determines the
conduct
(Could not contiute sex discimination or sex-based
harassment

Examples

Afaculty member recuirs studrts o read  book germano o the
Course that sudent finds offensive i sublct mattr

st eports it snter et sk s o' dieond
adrnoting

A stsent clin it s e o prtstsconsiset i

o First Amandment ar creating  hostle ervron

What are supportive measures?

ndiduazed measures  Notlrpuie o
iscplnary reasons

Offered as appropriate oA

Asromsoraty alable To i roae

Wihout urveasanably

burdoing apary g-_ o sopr g
il koo

What are examples of supportive measures?

‘Whatif circumstances change?

Instituton must povide a party wih the opportunity to
seek modifcation of termination o supportive meastres.

Ifcrcumstances change mateciall

Example

Kinereports th Cetus foncied Kine severs morsh ago st an

on-campus party. Kin belove ano-contac order i

umnecessary because Cltus now ives of campus and K
vl sees hem, Afe Cletus i notfedof the complait, Cletus

{hvestons Kline i text message and bagin  regutarly 30pear
ot i’ scadamic s

Example

Kine e s e s ot o e s
atanon-campus party. Wihen Cltus s notfed f th
Cietu s Kiow ot message e gt
e and tching s o Gl ol an ssaut il
e g, o oot Gt o s
i

Canan employee respondent be placed on leave?

An stiton may place an

enpioyee rospondent on
adminsiratue eavo fom ther
o dutes durng the pendoncy
ofgriovance procedures
Dueroces, st . rg
vactual blgations may be
vt

Who can make a complaint?

Th sleged viim

suthorzes egalrpreseriatie
Wi e iogal ight 0 act on bhall of an adeged vicm

For sex dcrimintion gt than sex-based harassment &
studentor employes, ot the person who was partipalig or
atempting 0 paricipate a the e of e atoged
scminton

The it IX Coordinator, subjec 0 corai factors

Example

A 16yearkd high school studentis paricipatng i  summer
anvichment pogram on the unersity' campus. Whi on campus,
the studenti sexualy harassed b another program particpant.
The studen’s mthe may make a complant o sox o

or soxbased harassment
i employes wha s conceting Insttutonsl Ry
Board-approved human subed esearch pertaing o sex
Giserminatin or ex based harssement

Questions

Supportive Measures

Module 6

Example (Poll o Follow)

At cnpore gt it e e ipnvcr r s

o ..mm—.;,nw” aco basod
L e
Inreae o “reto o presaru” cces o e nsiton's sty
Ep——

ample

‘Student Chang reports that studnt B0 sexually sssauted Chang.
Chrg s o st s o g
tudy and stend caeses. As  supportive measare,Ch
ocuest o bo warde i degree with

What ifa party hasa disability?

13 K-12 student: il X Coordinator must consult with
1 o and il eponsle o IDEAsra Secn
504

ia wuewe o ummuy stadnt: e X Coordnstrmay

consull, a5 appropiate, wih persons responsi
ety g ond sesormocaons (5. 8 sy
Senvices coordinator)

Can arespondent be removed on an emergency basis?

Arespondent can be removed on
onemrgecy bass 1

E{> indhidualzed anaiyis finds
] LT'"J:'M“;,».“,“S.‘ZZJ o

T espondontis proded n
et o Dvmumlym.w!-me

Example

Afaculty handbok staes that facuty may only be laced on
‘dminitratveaave i tho Prosdent o the ntiution cortfes in
i ———————
e e S
employees, orto students

Fxample

‘An asistant conch boloves tht mombers ofwomen's sports
o it sty e bt ek ot
o, o kg spprunien, i it
reltiveto men's e ot conch can il 3 complnint,
v thooi i o s o s o b docrled
against.

‘When can the Title IX Coordinator make a complaint?

In the absence of a complaint,or when any or all
allegations in a compaint have boen withdraun
‘o provided inormal resolution s not ongaing
And provided a fact specifc determinaton jusiies
making the complaint

‘What facts must the Title IX Coordinator consider?
oy e, e provn allgamssals o
[E— T permissive, rather tan
concoms oo mandatory
it Aoy ofsvence dismssat on one o more

Practical Point

significant misconduct willoften be present

of severalspucic grounds

‘What are the grounds for dismissal?

Respondensconot b Thoategd conact i
e i s
b Conaet s e

oo ] 5”.;"”
Ptapan s e vy

Cangrt oty Ry
S

‘What are some examples of confidential employees?

Modicaldoctorsand oter  Clergy and religious
heatth care providers adviors
Pychologists and Ombudspersons
professional counselors ( Gesignated as such
Atomeys for sexdiscrminaton
Sewal sssaut acwocates  matters)

‘When does confidentiali

Only when the empioyee.

Practical Point
An institution should develop a short handout or
tal employees can provide to
employee's

Whatif information is received during an
awareness event?
No oblgation 0 act i responsa o

et an s ot o Pt

Fxample

Afaculty membors conducting n IRB approved human-subjoct

ou at e
ey e\lkﬂemm ..wym,, and harasamant nthei srorty

Do confidential employees have information-
sharing obligations?

Aconfdential employee must:
Ny a porson of o mploye's condrial stats,and
Howtacontac th Tk X Coordntr and ke a complans,

Tt e Tée X Gordinalrmay b bl  ffer suppori
masures a5 vl o it nforma okl o rvance
procodses

What must the l'nle IX Coordinator doonce
they receive a repor
Offer and coordinate supporiive
N measures lo the alleged victim
oty gt o
o, e eporing gy, of
. Including
Pormal ve!umnun ravallable and
appropria

‘What i no complaint is filed?

Take other appropriate

g 8, cansier iformaten b proacive
oforts o provent soxsod
rarssamont

Question R Discuss

DT Tap—
P

‘What supportive measures are appropriate when a party
claims that sex-based harassment has already imj
their grades?

When isa no contact order appropriate asa
supportive measure?

Vihen reasony svaiiie

Vihen notn unveasonatic

burden

Vihen necessary o restore

acoess o rosenv safly
Neve o discipinay r puitve

Practical Point

Supportive measures that do not impact a respon

can and often are continued afte a datermination, for at

least some poriod. Supportive measures that burden a

respondent typicall either convert to an elemen of
scipline ifa finding of a violation is mat

torminate if a finding of no violation is made.

‘What if a party disagrees with a supportive
‘measure decision?

Instituion must provide either party  “timely opportunty’
1o seek modifcation o reversal of supportve measure
decision appicable o hal par

Appeal goes o an ‘approprate and impariial employes”
Who was nat the inlialdecisionmaker

The Grievance Procedures

ule 7

Must an institution have grievance procedures?

A ntition st scost,

b O<0

arovance procedt
o pompt and squiate

Jbplipnaicin O-0

Aeging any acton ponibied
il Ix

What does the grievance process look like?

What are the two grievance processes?

Gonera grovanco process  Augmented grevance
n§ 16045 a8

Mnimum griovance
process that apples o
A8 sex dscriminaton snd

sexcoasea harassmant univarsdy studentas &
oot ot coveret oy 45 Complamant o espondent

mple
. st s ottt Js's sk o e
nicactedaciminsion o Al et wha v e
e e e
s e St s et

e S e

Question: 'f\rl)iscus on

Has Jean “withdrawn” the allegations?

‘Should the Title X Coordinator dismiss the complaint?

Cana dismissal be appealed?

Insttion st oy segns
oo vt o e s can e

imn S,

Are there obligations after a dismissal?

Instton st flr spporive meaures 0 e laged
victm, a5 aperopriat

the respondent s known, . curent partcpant o
mployes, and has aeady been notfied of the compiain.
ofr supporive messures f the respondent 100

it X Cooreiator mustimplement oher promp and
afectvo stops o provent ure sox discriminatin andor
Sexcbased harassmont

promptand affectve sieps
1o ensure that sex % % )

continue o recur

‘When are supportive measures offered?

For the alleged vict,
ply aftr receiving a

report

For the alleged perpelrator.

when grievance procedures

or informa resoluton are.

Question for Discussion
How detailed does the supportive measure appeal
process noed to be?

rounds" or “standards" govern the supportive.

Practical Point

f someona other than the Title IX Coordinator made th
initial supportive measure decision, the appeal willlkely
50 to the Ttk IX Coordinator. 1 the Title IX Coordinator
made the initial supportive
i el go 0 i acminitrator ikt
the party in question (.c., Dean of Students; Provost;

or of Human Resour

Practical Point

The August 2020 Tite X regulation almost exclusively

addressed complaints of sexual harassment. The new

Tite X regulation imposes more explict oievance
dures for complaints of other forms of sex

discrimination and sex-based harassment.

What are the general principles of grievance
procedures
frrotant st
Pt e
e s oot o s o
Pt gt g et et 7
vt

o
Anobeca oraton of i e ard ot hariso rpormssie
e

Cradoty atominatins ot s cnaparys s

Relationship between the Two Grievance Processes

Fxample

Ansitancosch okt s cdt vty
proposioning  team member. Atr being notid o the
‘Complaint the asaistent coach resigns and has o remalning
relatonship withthe nstiution.

‘Who receives notice of the dismi

“The alleged victim
\nd, i the respondent has been notfed o the

‘compain,the respondent too

“The notice can be given oraly, or in witng, but f in

witing, must be simultaneous

Are complaints evaluated for consolidation?

- Complants may beconsoisted
2 3 hen lgatns arco ol e sams
Gan oo muipo paros

postsecondy
orscosod ofsox.
Dasa haraaamen, 46 procecuns

ample

i loges tht fllow goi team member Samai engaged n
sl ursnmert sty repeidy eing sl ok
bout Jimmi 0 others and efering o Jimi with soxual opithots.

e e ot st
ciiston by wlriogSai's ke st e
stopping m rom simiary joking about another student,
Rl s S B e s e e T



Example

Crystl alloges that Newt sexually assaulted Crystal one

Question f\r Discussion

Can these two complaints against Newt be
consolidatad?

Ifthey are not consolidated, how would they procesd?
And would each complainant ba Involved n the othor's
arievance process? f so, how?

‘What form will the investigation take?

Likely ntorviws of the partes
i virassesis gt e

simoni s s
aspostve

Colcton ofnontestmanis!
vidence that = reevant and nct
othenvise ipermissible

What evidence is considered relevant?

Evidance s relovant f 1 ‘may aid a decision-maker in
determining whether the alleged sex dscrimination
occurred”

Questions are relevant f hey seek evidence that may
aid in showing whether the allaged sex discriminaton

mple
Acomgnntatogs o rosponden corced h
o peming .
ondos -gross and somathing 1t
o as Saimed ol soxbonee
i
]

0, whether
Complainant Iniated the ncidents?

l: there a prohibition on aslang about the
spondent’s sexual hist
No expct profibiton
Butevidence about the
s sewal
istory must s be.
reev:

ant, and

Overalprocess muststl
be equtable and fair

Acomplainant lleges that a respondant fondled the

How are interviews to be documented /recorded?

45 grievance process does o require any particular
form of documentaton or recording
Intenviews’ could even be writen questons and writen
iswers (provided, he investigator is not also the.
ook moreonhat 1 o)

‘What rules govern the determination?

Oetsion mater st asion s s s
assoss crodbily when i disputo ad ol
Standrd used must be peponderance o clear and

Is there an investigation under *45?

After a complaint has
passed the evaluaton stage
There is an adequae,
relable, and impartal
investigation

‘What are the key elements of a *45 investigation?

Burtenis o0 mipent Frovida aac pary an st
b st e Sy b

Pario havo oua pperunty
o praent o wnasees a0
e et s

oot
Intton st o il

i o st reart

ety

roarmin avderca

Example

Jamie has accused Victor of dating violence. Jamie
alloges that, while the two were on a date at an on-

concession stand without having buttered the popcorn
s Victor had asked.

Question for Discussion
1e i rlevant whether Jamie and Victor have had prior
interactons with each oth

Would it bo appropriate to ask Jamio and Victor whathor
their prior interactions where romantic, and If so, how?

&

Are there guidelines for e esives abouta
respondent’s sexual
Respondents prir sl soccuniers shoukd nt b used
o 10 carmonsratea chaacer st
Pror sanual anoountersmay be rievant 0 show a mods
operand (method of g oot
Pror sousl encounters may b reevant o show
opporieiy. i, absence ofmetake, ck ofacodent o
epont o samathng e respondent has put e

Fxample

A complainant aleges the respondont soxuall

‘complainant quickly pa
‘women have ben i

describe similar sexual incidents involving the
respondent whers each believes they were druaged.

How are parties provided access to the evidence?

e ot acces o it 1) ovidere e o @)
an “accurate descrpton of this eviden

12 descripton is provided, the nstiution must allow
either party to access the underying evidence,
roguostod

Parties must be given a reasorable opporuniy” o
respond before a decison is made

Question for Discussion

T~

e R
e T

e

&

‘What are the written elements to the
determinatior

Determination for each allegaion

evidonce
Writon noce o bon parties with carain mandatory

Whatisa

appeal

Does the written determination include

Mor likely than not
Greater han 50% fkelinood

Practical Point

written notice of discipl
. Discipline should not be implemented
[r—

passes)

[ e —

Do parties get advisors in the 45 process?

Notas far s Tite X i concered

“IFthere s a determination that sex dscrimination

ocourred

i Cooninir oot i s
imposiion of discplinary sancton

‘Camplainant has the right o wrten notice o the

discipinary sanctions

The Post-Secondary Student
Sexual Harassment Grievance
Process (*46)

‘When does the *46 process apply?

Only tonuired fo a sox-based

speclc offenses (soxval assaul, dating violence,
domesic violence, and staking)

student complainant o student

S
- )

Practical Point

Many colleges and universities will choose toissus.
detalled written notices for both *45 and *46 arievance
procedures. A fulsome w

document ns, head off

surprise, and insulate the institution from certain

i tigation results ate

aselaw says otherwise""

Does the *46 process require supplemental notice?

I —
E new allegations are added,
et
[ e

Instituion mustissue a
supplemenial wrten natice:

What. gl

Presumsion of notesponsiilty el detemination
Befoo otorminatn, arie wihavotho opprtndy o prosant

T right 1 an acsor o chccs o may b an stomey

Can the institution delay the written notice?
roatofioorimid SIS
i ==
. I

dusized and ot s

e sataments o suming fl formion

Example

Sam makes 2 complaint that Pat rsped Same when Pat was
ted

which Sam can lsave campus o returm homs

How is the *46 investigation different (1 of 2)?

How s the *46 investigation different (2 of 2)2
Insttulon has dscreton o deternine whether he partes may.
prosent oxper winesses (as long a5 prosented equay)
st alowascrasieatnsin v -

oo causa” wih writen notce guen o e

partes. w-m.“ el

ccess o ser (1) e revant
ndance, o (21 h same iesigaian fepr 1k acoutely

What is the role of an advisor?

esting or proceeding wherein ther participaton s
invited o expected
o investigative

= O
s

b
mestings by an advisor of choice who may be a lawys
ton

Insttuon can it advisors m

Insttuon does pat have to

Example

Jamie has accused Victor of stalking. Jamie aleges she.
has never spoken to Victor, but that Victor repeatadly

0d at Jamie in the employee dining room, walked
behind Jamie in the parking lot, and let “secrt admirer’
notes under Jamie’s door.

Question f\r Discussion
(D I S D
had a substantive interaction with

15 it appropriate o ask Jamie whether they have ever
raceivad “secrted admirar” notes from someone alse?

Example (Poll to Follow)

Ata private,religious nstituion, the Investgator s

pondent cam to spesk to me
about this who thing afterchapel

Practical Point

s holding a confidentiaity privilege is
not typically present when witnesses are interviewed,
the investigator must selfpolice to make sure not to ask
questions, or to encourage testimony, that would violate
confidentality.

Are the parties required to mai
confemialty of the vidence (o description)?

Insson st ko reasenaie
lap o rovont an adross

e unautoreed dacos o

eitenc e s it X
st ot vdenc o st

rocanangs o garn oo &

e complant i

Example (Poll to Follow)

A complainant alleges that the respondent committed
h

complainant shares the text messages with s
rionds.

‘When does the decision occur?
After e parfes have had a "reasonable” opportunity fo
respon 0 he relevant evidence andior accurate.
descrption
At o dacidn-maber as b o o “uetion
pattios and witnessos to adequataly assess a party or
withess's crodibiy Lo the oxtent crodiilty is in dspute
2nd rlevant’

Whois the decision-maker under the *45
process?

The person who determines whether of not the
allgations are supported under the standard of
evidence

The decision maker can be "the same person as
T ot s g

‘What do you mean by due process caselaw?
ok nsttions ars suject 0 e s processcaus ot

'S, 210 Sate comptons
Some couetshave el hatdueprocess reqires
s o e sogmaned s (0 s
18) o cass ning sevre maconcue (ke sexat
asen) and wherscrciaiy & n e
T caselaw my extend some o rese sugrmenied
pocaures o cases v beyond hoss conred by 46

How do wetell whether *46 applies f we have.a
student employee?
Factspactic deteminaion
Consider whether prmary relatonship is hat of
employee or sud
s sttty vssesomng vt o
incident occurre

‘Where do the *46 procedures have augmented
requirements?

What do you mean by “augmented”?
Generaly paries n e
process haveal he
ights from the 45

Plus, additonalrights

Practical Point

Most post-secondary Institutions require advisors to
remain passive in investigative interviews and other

What should we do about expert witnesses?

‘What evidence is impermissible, even if it may
be relevant?
Evidance that s protectad under a lagl prvilege,orhat
was provided 10 confidantal amployee, uness the pary
volutarly valves the prilege o confidentally
Apermatoatncarerecors, e e parn ves
voluary, i
oot o oot st s
nistory

examples of eidencesubjct 0
lega] confdentalty priviege
Aoy contcommuncators
Communcatons wih e cae
s >
Communatonswh eyt y
piingoetunltrs gJ
Communcatons wh a et

How do the regulations define a complainant's
sexual history?

Any evidancs thatrlats 0 the complainants sexual

intrests or prir sexul conduet”uness:

fer o prove i cns e han e esprcrt

e evenc sk i, spocc el cn v
o ot 1 o e S
pomaciy s s e

Example

A complainant alleges the respondent coerced the
‘complainantinto performing oral sex. D

people I'm dating.” May the investigator ask how many
times the complainant has voluntarily performed oral

Fxample

A compiainant allgos that the respondent commitied hostle

complainant and spocifically refers to the witness statomonts
from theinerviews in his civil awsuit petition

‘What s a reasonable opportunity to respond?

“Roasonabie Impiis both tme.
andfom

Tene deponds upon complox
e e it can
seta dofaul e (0.9, Seven
days) r

Form could o n wrng orina
subsaquent mestng

Can you have a “45 “single person” model?

‘Can you have a *45 “two person” model?

Fxample

‘Gade is an undergraduate student who works part time
on

Fxample

Lindy is a fullime employes who works in athlotic
Lindy is also enrolled in the institution's online MBA
program. Lindy makes a complaint that her supervisor
in athletics offered to aive Lindy a pay raise in exchange
for sexualfavors. The *45 grievance procedures govern.

How s the evaluation phase different?

Partios get smultaneous, witen notics of dismissals
unless respondent has yet t be notifiedat al, in which
ase only the complainant gets witen nofice

I dismissal is based on wihdrawal of al or some
allegations, the complainants withrawal must be i
witing.

How s the notice different under *46?

nots must be gven o
artes

Mustincude

e
learis s 4 i .
ot

‘When would parties be allowed to have others
present?

S ———
parios 0 hava parsons i adon

Lo, scond advior parnt:
counsar; sl advior

‘When s there “good cause” for extension of
timeframes?

“Good cause’ genvally

jarwa

&

allowance of expert winesses,
who are costly

Example (Poll to Follow)

Awritton notice talls the respondont that raspondent
must submit to an initial interview within seven days.

andp ot of
allschoduing cranges n 46

Practical Point

The 48 procoss does not require preparation of a
writton,investigation roport s did the August 2020
regulations. An institution may simply provide the
parties and thei advisors with access to the relevant

part (1the

a phase differ?

Teovat nd ok cheriso mpemasble svence o 2

(rather than simpy “describes”) the evidence

disputed and relevant

@an
e

evidence




Live Hearing Option Under *46

How would thelive hearing work?

R

AT

How does screening of questions work?

ndr s ustonig o, e doonmtr s

scroan quesions to make

e s R 124 Qi B0 k8
st 120 ba screanic fo mke sre they are ot

uncisar o harassng

‘Any decison o axcide

ussion must bs explanad

The porson proposing o question mst bo given an
opporuniy o evee . 5 necessary

ruled the question is appropriate, il the advisor then
be the question to the party or witness.

How is the determination made?

Insiulon must isue a
writen determinaton
Simullaneously

To both partes

Wih certain requited
clements

‘What must the written determination include
under *46?

Adsscpon o h afeged sex.asos harassment

Information sbout th pociosandprocedures used

How would testimony work at a hearing?

Parties and winesses testy Ive
Questions, including folow-up questions, must al be:
aea v v Inporshe ndmay
challenge credibilty

Questions may be asked directy by the decision-maker

How do parties ask questions?

Option 1 Optin2
Each partys adsorasks Alow each pary o propose
estons. Qastions s ey wark
e

askaty
o decton maker afrbeng

Under ths cpton,aoisrs.
passe

20 sssumingthe questin s appropriats unles thers I an
biection will not be conistent with the regulaton.

ample

Institutions hearing procedures state thata party or withess
hearing chalr. Afer such

nd the hearing officor willpose the questions thst
have been deemed permissibie

aifent porson and incuced
n the determination

‘When is the determination final under *46?

imsarmssine sderce

A\ otomnation o whetha o ot sox e s <o

Srirs st on o et 1 i)
Whetha s wil b roidnd ot cor
Procacures for e ary o sppest

Appeals

Module 8

‘What types of appeals are required?
st s s

Aot o458 procsn n s
oo

p— processes o some o e for
“alaher comparabl roc

‘Appessof sl dcions 45 prcesses on spocied grounds

What are the procedura

When
Orthe ime for appeal has
passed

How do supportive measure appeals work?

Apartyuio gsagroes vitha suppertve
st decion (g et o
modty or st ot
Can ggeat 0 someone ovr an e
personwho made hedecsion and uho
has auortytomplomontachange
T rguition doss rot specy e
‘gounds"foraopaa

Example Language

Aparty who disagrees with a suppor sure docision,
AT SR Y e T TS

Getrmioes e il docion s ot consitntwih s
policy.

resolution?

Must be at least a eport of sex discrimination or sox-
based harassment

What
Soetyans oot sty
condl Potental efcton campus
Paterm of misconduct cimate

bt a sancton under Aoty ofthe partios to
informal esoluon grevance procedure i abide by a resatuton
Partis notice Lielinood a resoluion il
with certai reguired elements. How longrocass has resat

informal resolut

How does the institution mn<|d2| whether
nis approj

Instiuton may,tut s rot
requred. o o nfoml

saluton

sher tne
aleged conduc would presont
2 tur risk of arm o oters
Adeionafactors may be.

Practical Point

An institution will be les ikely to approve informal
resolution when an employee is accused of s
misconduct against a student and where the Insttution
would lkely face legal liablity fthe conduct recurred
afterinformal resolution.

‘What are the elements of the required notice to
the parties?

xopry o i e u s o

Uncrtat i aaret o e o

‘What does the new regulation say about
pregnancy?
L T—
ooy e o
foorormodrobs

oty

What are pregnancy and related conditions?

Pregnancy Medicalcondtions eated
1o prognancy, chidirt,
Chiabirth terminstion ofpregnancy;

Termination of pregnancy o lactaton
Lactation R

e el conitons

by mermber who teaches a welghtiting courss aarns that

Question for Discussion
Is the faculty. numluullﬂlﬁll in prohibited
discrimination against Jane’

Doss it mattor that the faculty member's subjoctive
intention is to protect Jane's health

Fxample

Avarsity coach is accused of fondiing two student
SEST MnE I

the team hotel after the coach had been drinking in the
o o T oo
bocause they beliove the coach has a drinking

and shouldseo restment. e do ot want e oneh
tobe terminated.

Must the notice be in writing?

D07 s
] notice to be in writing for *46.

Question for Discussion
What are the various forms of inform resoluton your
institution uses?

How would you describe the *requirements" of thoso
nformal resolution processes?

Fxample

At et prncs o kb
oot wh mdeaton

Example (Poll to Follow)

Aprgrnt s g it et complcton, s
str i vk and retms o b rogrmof st The s
reeatesin ad s i chatloges s b

et chld il th sttt atiands

What do we do if pregnancy presents a health
concern with a particular program or course?

ot program 1 s compar

Example

Aty mamar et b s, The s vty

Canother rules of decorum be imposed?

Reasonable rules of

‘
L=

SRRV =

s

What if a party or witness refuses to answer
questions ata live hearing?

Practical Point

There is no fixed “exclus

discretion to signi
nts of
auestioned. The lack of a fixed
nt application by different d

oA oo T Iterative
" et oy i e o Option Under *46

docison masar must ot e anmronc s o whatner
ot sex b harssamantoccured based sl on & gy o
[ —

How does the asynchronous, iterative process
work?

B e s
o LA e

How do appeals of dismissals work?

12 dimissa s appoaled, nstuton must
[T ——
et appat proscizss sty

‘What about the opportunity to respond?

s s e

detrmiaen spoears

How do final decision appeals work for *45?

T regultn does not s
spociid grounds or a7

EER &

stoment egaring e spsesd
Moty e o s et o o spses snd onse

‘What are the grounds for appeal of a ismissal?

Procodural iregularty that would change the outcome
evidence that would change the outcome and was.
tresionauy vl vhen e ceterminan of
dismissal was m;
The Til X Coordinator, nvestigato,or decision-maker
had a confict of nterest or bias that would change the.
outcome

Comoaratn procsodngs, a0y

Practical Point

Governing protected status discrimination and
harassment. It may be simpler for institutions to utlize
the more robust *46 appeal procedure, with specified
arounds, forfinal decisions in 45 cases.

e for *46?

Offeng ancpeat s mandaiory

pe— 4

-
aries must be alowsd 10 sut Y
i ndl
o

Informal Resolu

lodule

‘What are some potential terms of informal resolution?

Restrctions oncontact  Withdrawal or
Restrctions ona resignation

Apology
patticpation n certain Negotnted dadpine or
acivies or events e
Training or education Others?

Is information shared during informal
resolution confidential?

How are informal resolu

Informal resoluion
agreements should be
reduced o wriing with al
essential torms =
Partes should sign, and

instiution should give

witen approval

t happens if someone docsn't abide by
an nformal resoltions

Rogulaton sates that
competed informal esoluton
forecoses grevance process for
e ategations resoed
Consequences forfalure o
compy shoul be addressed in
e resout

hatis i resolution?

An altermative process to

——
reavegamimamoren 7j<§§,
harassment 34

‘When can it be used?

Anyime pror 0 0t
i

{eder,stte,or o

Example (Poll to Follow)

Asako accuses Ronaldo of raping Asako when Asako

‘apologize.” Informal resolution fails and the grievance
procedures resume.

‘Who manages the informal resolution?

Informal rasoltion faciiator
‘Cannot be the investgator or
decision-maker

Mustbe free o conficts and
bias, and appropriately trained
o dutes and polcy provisions

May an institution require a
(0 provide a doctor's certification?

pregnant students allowed?

Physicalabily
necessary. Based on inchidualzed noeds.
Such certficaton s required of alstudents paricipating Oetermined afe consulaton
inthe dlass with he stugent

focuied
pupose o

Example

A ssboct oo iy tuds g et s o course
thtivolves physical actvy s o that which one would
o bk b, AR B s Ttk 1 vk
preclarance ot from  physician. Theschol may requi
pregnant tudent o provide pe-clearance ter.

Canve equiredocumenttion before
granting an accommodatio

mentton must ot be

R
Some accommdaton needs rosed
1o pregnancy are obweus o nherent
and oot o be dopumented

ample

Apregnantstudentis i onger bl o it intoth standard desk
' partculrclassroom.

A prognant student neads o taks more fequent bathroom breaks.

Astudentwho recently gave bith has cttion o

Whatarssome common ecamplesof
reasonable accommodatior

Bresss curng s o Aceass ta onin or
o rast ik oot nemobound sqscaon
oy S
-«w: R A e oo and
e reschacuing
e e Gounsotng

Practical Point

Providing accommodations to pregnant students is
simila, although not identical to providing
accommodations to students with disabilities. Existing

who handle accommodations for disabled students
=
prognant students.

‘What about voluntary leaves?

1, EmEInIL,




Must a school provide lactation space? ‘Whois responsible for ensuring accommodations?
Must provide access b factation

“The Tile IX Coordinator must
space, other than a bathroom, “coordinate these actions™
thatis clean and private T IX Coordinator mustensure
‘Space must be avalabie bolh for thatsiucent s pravided
expressing breast milk o for n

otfication of protectons.
against discriminat
various pregnancy rolatod ights

breasifeecing, as needed

Are there reporting obligations for the needs
of pregnant students?

When studen nforms ooy of
Sttt pregnancy o eted
conion

Questions

Enployes must promgdly povide
St wih T X Coorgralors

0e0
S o
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